STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19, 360

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent for
Agi ng and | ndependent Living (DAIL) reducing the nunber of
personal care service hours awarded to her daughter through

t he Attendant Services Program (ASP).

FI NI DNGS OF FACT

1. The petitioner is the caretaker of her disabled
adult daughter. She is paid by DAIL as a personal care
attendant for sone of her services through ASP.

2. DAIL reviews the nunber of personal care attendant
hours for which a client is eligible on an annual basis. The
review is acconplished by having a surveyor interviewthe
client and his or her caretakers with regard to the anount of
assi stance needed in a nunber of categories. The interview
results in the production of a detailed witten needs
assessnent report which also sets forth the nunber of hours
requested by the client for personal care. That report is

reviewed by a Committee within DAIL which is conposed of



Fair Hearing No. 19, 360 Page 2

persons with a variety of disabilities who al so use persona
care attendants. The Committee deli berates on the report and
determ nes how many hours will actually be awarded to the
client. Recently DAIL becanme concerned that the finite
attendant care service hours awarded to clients of the
program were not uniform because in the past they had been
deci ded on a case by case basis by various nmanagers and had
not been neasured against any standard. DAIL felt that the
ad hoc nature of the awards had often resulted in clients
with a simlar |evel of need receiving different |evels of
personal care support. In order to correct that inequity,
DAIL recently began to use a table of standard “tinmes needed”
to assist clients with various activities of daily living.
The review Conmittee now uses this standard as a reference
point to ascertain the tinme needed for personal care. The
Comm ttee has the power to give nore tinme than the standard
if need is shown and conversely to give less tine if the need
for the full time is shown not to exist.

3. Following an interview wth the petitioner and her
daughter, a registered nurse surveyor who works for DAIL,
conpl eted a fourteen-page witten assessnment of the
daughter’s needs on August 11, 2004. In sunmary, the

assessnment concluded that the petitioner’s daughter, who has
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cerebral palsy with spastic quadriplegia, is totally
dependent on a caretaker for dressing, bathing, bed nobility,
toilet use, transferring, neal preparation, shopping,

nmedi cati on and noney managenent, househol d mai nt enance and

cl eaning, laundry, transportation and equi pnent (wheel chair)
care. Because she has sone ability to use her hands, the
daughter was found to have extensive, but not total, need for
assistance wth eating and personal hygiene. The daughter’s
specific activities in each category were thoroughly detailed
including the petitioner’s tine estimate for each activity.
The total weekly hours requested were 68.97 or 9.85 per day.

4. The tinmes requested by the petitioner for each
activity were entered on a “Personal Care Wrksheet” which
contai ned a table of maxi num standard tinmes dependent upon
severity and frequency of need.

5. The assessnent and the worksheet were provided to
the Committee for review The Conmittee, after deliberation,
determ ned on August 17, 2004 that the petitioner’s daughter
shoul d be awarded ei ght hours per day or fifty-six hours per
week of attendant care services.

6. On Septenber 30, 2005 the Comm ssioner notified the
petitioner and her daughter that her daily hours would be cut

fromten to eight based on the | atest assessnent.
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7. The petitioner protested that cut fromten to eight
hours saying that her daughter’s situation had not inproved.

8. The petitioner responded to DAIL’s award in a |ong,
detailed letter dated October 19, 2004 which was nade part of
the record to show i nformati on which was provided to DAIL by
the petitioner. Mich of the detail is a description of the
general needs of an immobile person who is totally dependent
upon others for care, a fact which was al ready accepted by
DAIL in its assessnent. Pertinent allegations in the letter
whi ch were not in the original assessnent and for which she
did not receive the maximumallotnents are as foll ows:

Transportati on —An exhaustive list of social service

and nedi cal appointnents as well as social trips, civic

and nedi cal appointnents in support of a request for 52

m nutes per week for transportation.

Medi cati on Managenent — An allegation that the daughter

has severe choking and a gag reflex which results in at

| east five mnutes four times per day to adm nister

medi cati on.

Bat hing - A detailed explanation of her daughter’s

bat hi ng schedul e showi ng that she has full showers three

times per week and full bed baths four tines a week in

addition to after meal washing and skin care.

Bed nobility - A statenent that the daughter needs total

assistance with bed positioning from2-3 tines per day

and sonetines nore frequently.

Mobility - A statenent that the daughter needs frequent

repositioning in her wheelchair due to spasticity and

skin integrity problens and a total need for assistance
i n pushing her manual wheel chair through the hone. The
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famly asked for 50 m nutes the year before but was only
grant ed 40.

9.

M nutes fromthe neeting of the reassessnent

Comm ttee show that the petitioner’s daughter was awarded the

nunber of care hours as foll ows:

(a)

(b)

The nunber of hours requested were granted in full
for toilet use, transferring, shopping,
housekeepi ng, |aundry, noney managenent, and neal
preparation. The figures requested for those
activities either matched the standardi zed maxi num
or were increased due to special circunstances
presented by the petitioner.

The daughter was granted in excess of the maxi mum
standard hours but |ess than she requested for
dressi ng, personal hygi ene, honme mai ntenance, and
care of adaptive equipnment and nobility

(anmbul ation). Ten mnutes were added to the daily
standard for dressing (30 mns) due to the
daughter’s severe spasticity. (The request was for
50 mins.) Thirty-five mnutes per day were added
to the daily standard for personal hygi ene (15

m ns) due to the daughter’s need to care for her

| onger hair. (The request was for 75 m nutes.)
Thirty mnutes were added to the weekly hone

mai nt enance standard (60 m ns) because the six
person famly with which the daughter |ives heats
with wood. (The request was for 120 m nutes). The
daughter’s 105 m nute per week request for care of
adapti ve equi pnent included van servicing which was
excluded as a non-covered care area. The commttee
gave the daughter 10 m nutes per day which it said
it gave all persons with her type of wheelchair.
This anount is in excess of the three to four

m nutes per day as the standard maxi mum The
mobility grant (essentially sonmeone to push her
wheel chair) was kept at forty m nutes per day based
on her prior year’s request because the daughter
di d not show an increased need in this area which
woul d warrant granting her request of fifty m nutes
per day. (The standard is 30 to 45 mnutes.)
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(c)

(d)

11.

The daughter was granted the standard hourly anount
but | ess than she requested (45 mnutes) for eating
assistance. The Commttee noted that the
petitioner had asked for and received the standard
anount for eating the year before (30 m nutes per
day) and had not docunented a need for nore
assi st ance.

The daughter was granted | ess than the standard
maxi mum hourly anount for medi cati on managenent,
bat hi ng, bed nmobility and transportation. Wth
regard to nedi cati on managenent, the committee
noted that the nunber of nedications used by the
daught er had decreased dramatically since her |ast
assessnment. The commttee nultiplied the nunber of
nmedi cati ons by one mnute per day each and arrived
at ten mnutes per day for her award. (Fifteen
mnutes i s maxi mum twenty-four mnutes were
requested.) Wth regard to bathing, the Conmttee
used the daughter’s own bathing figures mnus tine
needed for shanpooi ng which was transferred to the
personal hygi ene category. The result was forty

m nutes per day, five mnutes |less than the nmaxi mum
standard but fifteen mnutes less than the tine
requested. The petitioner was given ten m nutes per
day instead of the maxi numtwenty mnutes for bed
nmobility based on her previous award of ten m nutes
per day. Although the petitioner requested fifteen
m nut es per day, there was no docunentation that

t here had been a change in circunstances requiring
nore assi stance than the year before.
Transportation was al so awarded at 32 m nutes per
week (60 possible) based on an award made t he

previ ous year although the petitioner had requested
52 m nut es.

The resassessnent did not change the nunber of

hours awarded for care and the petitioner asked the

Conmmi ssioner to review the Commttee’'s assessnent. The

Comm ssioner held a review hearing with the petitioner by
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t el ephone and on Septenber 30, 2004 issued a decision
uphol ding the Conmittee’ s deci sion.

12. The petitioner appealed DAIL's decision to the
Human Services Board. At a neeting of all the parties, the
petitioner was infornmed by the Hearing O ficer that under a
prior decision of the Board, she was required to present
medi cal evidence of any special circunstance she clainmed in
order to exceed the maxi mum nunber of standard hours for any
daily living activity. The matter was adjourned for the
petitioner to obtain this evidence.

13. The petitioner did not present such evidence. The
parties agreed to the subm ssion of the assessnents,
commttee neeting mnutes, Conmm ssioner’s review and letters
provi ded by the petitioner to DCF as the record in this

matter.

ORDER

The matter is remanded to DAIL to consider evidence of
actual need for services for nobility, bed nobility, and
transportation categories in which the petitioner was found

to have |l ess than the standard need for her category. The
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decision of DAIL with respect to the other categories is

uphel d. !

REASONS

The petitioner’s daughter is virtually totally dependent
on others to performany and all activities needed in daily
l[iving. The only activity she can do on her own is sone
right hand grasping. The standard gui deline used by DAIL
i ncreases the nunber of hours avail able for personal needs
care as the client’s level of severity increases. The
petitioner’s daughter is at the high end of need on that
scale. The petitioner has plead the petitioner’s total
hel pl essness and many needs as reason to continue her on a
ten hour per day award. There is no doubt that the
petitioner could use every nonent of attendant care that she
can get paid for to care for her daughter.

By its owmn adm ssion, the DAIL personal care program
cannot pay for every need of every client. It is in the
position of parceling out scarce resources in an equitable
manner to make sure that those who are nost in need get the

nost services. In the categories is has established (wth

! The parties agreed that as the petitioner has received the higher |evel
of benefits pending appeal and as her yearly assessnent is due next
nmonth, the case will probably becane moot in the very near future.
Therefore, neither party contested the recomendati on.
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the help of many di sabl ed persons including those with
guadri pl egia) the standards obviously reflect not only the
ordinary time it takes to performcertain tasks for a totally
dependent person but al so the special problens that commonly
arise when trying to performthose tasks. Thus, showers are
deened to take thirty mnutes for those who are totally
dependent not because it takes thirty mnutes for one person
to wash another but because it takes thirty mnutes for a
person to wash anot her person who cannot get into a regul ar
shower by herself. Simlarly, it should not take thirty

m nutes per day for one person to dress and undress anot her,
but it may take thirty mnutes to dress a person whose

physi cal condition makes bending and flexing difficult.

The petitioner has reported in detail to DAIL the
considerable difficulties she has encountered in caring for
her daughter. Wiile these difficulties are |amentable, they
are for the nost part common to persons in this situation and
have al ready been taken into consideration in setting the
st andard nunber of hours needed for personal care. The Board
has held in several prior consolidated cases that a person
chal | engi ng deci sions of DAIL denying awards in excess of the
gui del i nes nust present nedical evidence that his or her

situation has sone uni que aspect in order to get additional
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time. See Fair Hearing No. 18,289.%2 The petitioner has not
present ed such evidence and as such cannot prevail on those
requests.

Just as the applicant is required to show extraordi nary
needs if she wishes to challenge the use of standard anpunts,
DAl L cannot presune that |ess than the standard anmount is
needed just because it awarded that anount in the past under

a different system?® As DAIL has chosen to assess its awards

under a new rating system it nmust truly review all the
conditions clainmed, not just those that it judges to be
excessive. It is quite possible that sone of the need for
care services may have been underrated as well as overrated
under the past system |In addition, as the petitioner points
out, many of those awards were nmuch | ess than anounts she had
actual ly requested.

Now t hat DAIL has adopted uniform standards, it is
i ncunbent upon DAIL to consider whether the client has the
standard need for a person in her situation or needs

sonething less. If it is found that sonething less is

2 The petitioner is encouraged to read that decision which contains a

t horough expl anation by DAIL as to the changes in this programand a
conplete analysis as to their legality. A copy can be obtained by
requesting one fromthe Board clerk.

3 OF course if a decision had been nmade in the past using the same system
DAIL could presume that the amount remmined the same absent a show ng of
a change.
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needed, DAIL needs to say why the need is less than others in
the sane situation or why that need is being nmet in sone
other way. In the area of nobility, bed nobility, and
transportation, DAIL's award of time was not related to the
current assessnent of the petitioner’s needs as they relate
to the new standards. |Its decision in these areas is
arbitrary and nust be reconsi der ed.

In at | east two instances, DAIL nade awards of |ess than
the standard that were explained in its decision. The
petitioner was granted bathing tinme based on the conbination
of shower and bed bat hs she took per week added to a standard
dai | y washi ng conponent. She was al so awarded nedi cation
managenent time based on a one mi nute per nedication fornmula.
The one m nute used appears to account for the fact that
medi cati ons cannot be absorbed instantaneously and may
require sonme extra tinme to admnister. Again, if the
petitioner feels that her situation is extraordi nary anong
persons in her situation, she can provide DAL nedi cal
evidence to obtain an increase in the nunber of m nutes
al | otted.

The rest of the allotnents to the petitioner were either
t he maxi mum recommended or were | ess than the maxi num but

were explained in the decision. As such, it cannot be said
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that any of those decisions were arbitrary or an abuse of
DAIL's discretion in assessing and awardi ng personal care

hours and nust be uphel d.



